OFFICE OF THE ATTORNEY GENERAL OF TEXAS'
AUSTIN

GERALD C. MANN
ATTORNEY SENSRAL

Dr. Geo. V. m
State Health Officer
Austin, Texas
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Artisles 715, P.C., reads as follows:

"Ihe State Helath Department or
any employes tharsof shall not furaish
to any individual, firm or corporatioa
any certificate as to the purity or ex-
celleneoe of any article manufactured oy
s0ld to or by them to be wsed as food
or drng or in the preparation of food or
drugs. :

Regarding the pmrsﬁ of ¢ity and county health of-
ficers, ws refexr to the following stetutes ag having some
bearing upon the questions you asked.

“Art. 4423. COUNTY HEALTH OfFICER.
The commissioners sourt dy e majority
vote in esech organized couaty shall bi-~

ennially appoint a propsr persen for the
affise of sounty haslth offiser for his
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oounty, who "shall hold office for two
yoars. S8aid county heelth officer shall
take and subdbsoribe to the offielal shth,
and shall file a copy of ssch oath and a
copy of his appointment with the Texas
State Board of Hsalth; and, until sueh
copies are so filed, sald orficer shau
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not be deemed legally qualified, Com-
pensation of said county health officer
shall be fixed by the sommissicners
court; provided, that no ‘compensation
or salary shall te allowed sxscept for
services actually rendered.”

"irt. 4425, CITY HEALTH OFFICER.
The governing body of each incorporated
city and town within this State shall
slect a qualified person for the office
of city health officer by a majority of
the votes of the governing body, except
in ocities which may be operated under a
charter providing for a different msthod
of selecting city physicians, in whioh
event the office of ocity health offisexr
8hall be filled as is now filled by the
city physician, but in no instancs shall
the office of city health officer be
abolished. The oity health offlcer,
after appointment, shall take and sub-
soribe to the official cath, ané shall
file a copy of such oath and a copy of
kis appointaent with the Texas State
Board of Health, and shall not be deemed
0 be legally qualified until said ooples
shall have heen 80 filed."

"Art. 4426, HEALTH OFFICERS APPOINRT
(APPOINTED) BY BOARD, WHER -~ If saild au-
thorities shall fail, negleot or refuse
to riil the office of county or city
health officer as in thias chapter provided
then the State Board of Health shall have
the power to appoint such eounty or elty
health officer to hold office until the
local suthorities shall rill seid office,
first having given ten days notice in
writing to such authority of the desire
for such appointaent."

"Art. 4427. DUTIES OF COUNTY HEALTH
OFFICER, - Each county health officer
shall perfora such duties as have been
required of county physiocliens, with rela-
tion to earing for tho prisoners in county
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Jails and in caring for the inmates of
county poor farams, hoapitals, dlischarg-
ing duties of county quarantine and other
such duties us may be lawfully required

of the county physiclan by the commisg-
sionsrs court and other officers of the
county, and shall discharge any addition-
al duties which it may be proper for ooun-
ty authorities under the present laws to
require of county physiclans; and, in
addition thereto, he shall discharge such
duties as shall be prescribed for him
under the rules, regulations and require-
ments of the Texas State Board of Health,
or the president thereof, and is empowered
and authorized to establish, maintain and
euforce quarantine within his county. He
shell also bs required to aid and assist
the State Board of Hesaltk in all aatters
of local quarantine, inspection, disease
preveation and suppression, vital and
mortuary statistics and general sanitation
within his county; and he shall at sll}
‘times report to said State board {m such
sanner and form as it shall prescribe, the
presence of all conteglous, infectious and
dangerous spidemio diseases within his
Jurisdiotion; and he shall meke .such ether
and further reports in such manner and
form and at suceh times as said State

board shall é&ireot; touching on such mate~
ters as may be proper for said State board
to direct; and he shsll ald sald Btate
board at all times in the enforcement of
its proper rules, regulations, require-
ments and ordinandes, and in the enforce-
mont Oof all samitary laws and quarantine
regulations within his jJjurisdiotion.”

© mart. 4428, RIMOVAL OF COUNTY BEALTH
OFFICER. - In all matters with which the
State Board of Health may be clothed with
authority, said county health officer ahall
at all times be under {ts diregtion; and
any failure or refusal on the part of sald
county health officer to obey the suthority
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and reasonable commands of said State
Board of Health sball constitute mal-
feasance in office, and shall subject
saild county health officer to removal
from office at the relation of the State
Board of Health; and pending charges for
removal, said county health officer shall
not raceive any salary or compensation.
Sald cause shall be tried in the distriot
court of the county in whioch such county
health officer resides.”

YArt. €430, DUTIES OF CITY HEALTHE
OFFPICER. - Eaoh ¢ity health officer shall
perform such 4uties as may be required of
him by general law and city ordinances
with regard to the general health and san-
itation of towns and cities, ani perfora
such other duties as shall be legelly re-
quired of him by the mayor, goveraing
body or the ordinances of his oity ox
town. He ahall dischargs and perfora
such duties as may bs prescrided for him
under the directions, rules, regulations
and requirements of the State Board of
Health and the president therecf. He
shall be required to aid and assist ke
Gtate Board of Health in all matters of
quarantine, vital and mortuary statisties,
inspection disease prevention and suppres~
sion and sanfitastion within his jurisdioc-
tion. He skall at all tizes report to tha
State Board of Health, in suoh manner and
form as sald board may presoribe, the
presence of ell contagious, infectious
and dangerous epidemic disseses within
his Jjurisdietion, and shall make such
other and furthsr reports in such manner
and form and at such times an said State
board shall direot, touching all such mat-

- ters as may be proper for sald board to
direet, and he shall ail said State board
at .all times in the enforcement of proper
rules, regulations and requirements in the
enforcement of all ssuitery laws, quaran-
tine regulations and vital atatistics
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collesction, and perfora such other
duties as said State Board shall direct."

It 18 also to be noted that Article 4429 provides
for the removal of any county health offiger for failare to
refuse Or properly discharge the duties of his office as
prescribed by this chapter. The State Board of Health shall
file charges with the commissioners oourt for the proper
gounty certifying wherein such officers have failed in the
discharging of their duties. Article 4431 provides for the
removal by the State Board of Health, of oity health off isers
for fallure in certain instancea to properly perfora their
futies. Also Artiocls 4427 confers thes power upon the Texas
State Board of Health to presoride rules, regulations and
reguirements governing the aotivities of the county health
officer and Article 4430 imposes like duties upon the eft
health officer to perfora and discharge all duties prescribed
for him under the directions, rules, regulations and require-
:;nts 0f the State Board of Health, and of L'he president there-

Thus, by reference to these seversl statutes asd by
interpreting thea in 1 materia, we arrive at ths eonclusion
that while the 190;1-5&55 units are mot parts of the State
gad.th Department, they are nsvertheless sabject to its juris-
fotion in 1imited respects. The question of whether the State
Health Department has the power to prohibit local health units
é.unins gertain certificates is not defore us, hut suffice it
o

say the board has not done so.

Referring, therefore, to Article 715, P.C., your
rirst question is answered in the affirmative. Clearly the
State Health Depeartment or any employes thereof, in imsuing
gertificates as to the excellence or purity of any foods or
drugs would be without authority.

Your second question is answered in the negative in-
sofar as it applies to Home Rule oities, and in the affirmative
insofar as it applies to counties. ~County cozmissionera have
Q0 powsrs except those conferred in law. An examination of our
statutes reveals no power in the ¢ounties to issus the subjeect
-sgyrtificates., City governments operating under Home Rule Char-
ters, as Lubbock in the instant case, are to be distinguished
from county governments because the State has in granting char-
‘ters to them delegated general powers incident to the mainte-
hanoe of the health and general welfare. Article 1176;
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1175 (28); 1175 (S4). It is our opiaion, therefore, that
while Article 715 P.C. does not operate to rutrain either
county or oity health units in this respect, we &o mot be~
lieve that the counties have in the first instance been
delegated such power, whereas the Home Rule cities have.

The subject ecortificate is clearly illegal inso-

- far u it purports to be issued on the authority of the State

of Texas or the County of Lubboek, Such a certificate my,
on appropriate anthority of the c¢ity council of Lubbock, de
issued but without the State seal appearing thereon.

Yours very truly

ATTORNEY GENERAL 0!

« Buok
Assistant
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